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BEFORE THE FLORIDA
JUDICIAL QUALIFICATIONS COMMISSION

INQUIRY CONCERNING A JUDGE, SC15-__
THE HONORABLE JOHN PATRICK CONTINI
No. 15-200

NOTICE OF FORMAL CHARGES

TO: The Honorable John P. Contini
Circuit Judge, 17* Circuit
201 SE 6th Street
Ft Lauderdale, Fl. 33301

The Investigative Panel of the Florida Judicial Qualifications Commission,

at its meeting on October 9, 2015, by a vote of the majority of its members,

pursuant to Rule 6(f) of the Rules of the Florida Judicial Qualifications
o

Commission and Article V, Section 12 (b) of the Constitution of the State of

Florida, finds that probable cause exists for formal proceedings to be instituted

C against you. Probable cause exists on the following formal charges:

1. On or about Monday, March 16, 2015, you sent an email to an Assistant Public
U

Defender that stated:

"Sam, fyi, see the Palm Beach Judge's Order re downward

departures generally, not regarding any particular cases... and

hopefully, you can perfect your own motions for downward



departure (when you believe appropriate) using the excellent

research you've already begin [sic], and perhaps some of the

Judge's Order and perhaps the cases she relied upon as well,

but in either case maybe there is something of interest

(generally) below..." (The email and attachment are attached as

JQC Exhibit 1).

2. Attached to your email was a recent opinion from a judge in another circuit.

3. You sent the email to a lawyer in the Public Defender's Office. That person

then forwarded your email to the other Assistant Public Defenders within their

office. Only at that time, did one of those individuals recognize their ethical

duty to provide your correspondence to the State Attorney's Office.

4. The State, believing that your offer of research and drafting assistance to

members of the Public Defender's Office had robbed them of a neutral and

detached magistrate, filed a timely motion to disqualify you. You denied the

State's motion finding that it was, 'legally insufficient.' The State then timely

filed an appeal of your decision with the Fourth District Court of Appeal (4*

DCA).

5. During the course of the State's appeal, a stay was placed on hundreds of

cases in your division. As a result, many of the cases before your division

were effectively frozen, and defendants who were incarcerated had to remain

behind bars because you were unable to make any rulings or determinations in

their case.
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6. After appearing before the Investigative Panel of the JQC, and while the

Commission had taken your ex parte contact with the Public Defender's

Office under advisement, you again breeched the judicial canons by

exhibiting discourteous, impatient, and undignified conduct during in-court

discussions of the aforementioned appeal.

a. During the case of State v. Lewis on August 11, 2015, you made

intemperate remarks calling a submission to the 4th DCA by the

Attorney General, "misleading," "disingenuous," and "a fraud on the

Fourth DCA." Several times during this case you referred to the

Attorney General's position as "a liefrom the pit ofhell."

b. Later the same day, while handling the case of State v. Moore, you

continued to make insulting and disparaging remarks about the appeal

pending before the Fourth DCA. Among your inappropriate comments,

you stated that "I want the Fourth to spank the person who put it

there...," and you again referred to the filing by the Attorney General

as "disingenuous." Later you stated,"I think they are going to ream

out the idiot who put it on the list to begin with...". Several times you

refer to the attorneys handling the appeal as "idiots" and their work as

"fraudulent."

c. Before accepting a plea in Mr. Moore's case, you again explained that

you believed that you were allowed to take a plea because you felt that

the automatic stay did not apply to this case because the list on which

the stay was based, was "a liefrom the pit ofhell."

3



You also singled out a specific Assistant Attorney General as the

source of your significant angst, telling the state prosecutor:

"I personally differentiate between your office and the AG's office. Not

just that the AG's office is handling the appeal. I don't believe anybody in

your office would have put together a list of hundreds of cases that were

pending sentencing would have misled the Fourth DCA. I know your

office. I used to work in your office, and I know my prosecutors in this

courtroom. You guys are all very fair and people of integrity. I don't

believe you ever would have put together a list that included hundreds of

people that had maintained not guilty pleas. You would not have put them

on a list and sent that to the Fourth District Court ofAppeal saying these

cases are pending sentencing. Those cases are pending acquittal.

I think the AG's office in this case -- I don't want to label the whole office -

- I'm saying this particular AG, Heide Bettendorf the one who actually

filed this list, she put together a list ofa couple hundred cases, people like

Mr. Moore, who maintained their not guilty plea, who were never ever

werefacing state prison in terms ofthe guideline computation."

d. On August 12, 2015, you found out that the State Attorney's Office had

in fact assisted AAG Bettendorf, and you engaged in a heated argument

with Assistant State Attorney Joel Silvershein, over his role in assisting

4



Ms. Bettendorf. During the exchange you challenged Mr. Silvershein,

asking if he was "afraid" to tell you whether he assisted Ms. Bettendorf.

You even ordered your bailiffs to escort Mr. Silvershein out of your

courtroom when he refused to answer. You then ordered him to answer

your question of whether he assisted the Attorney General's Office.

While Mr. Silvershein probably had good reason to fear raising your

ire- having heard about your comments directed at Ms. Bettendorf and

her filings on the day before- he did finally acknowledge that he

assisted the Attorney General's Office after you ordered him escorted

out of the courtroom, and then ordered him to answer.

e. Moreover, in addition to again using intemperate langugage, and an

aggressive tone, your comments during this case also seemed to accuse

Mr. Silvershein of engaging in a conspiracy, when you stated, "Your

office is co-complicit with Heide Bentancourt [sic} of the AG's office in

putting together a list..."

7. Furthermore, for a period of some months, while the 4* DCA was considering

the State's appeal, you refused to step away from the criminal division,

allowing the stay to continue to freeze the cases of numerous defendants.

When questioned by the JQC Investigative Panel, you explained that you
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remained in the criminal division because you expected the appellate court to

"vindicate" you.

8. Notably, you indicated to the Commission that while you did send an apology

email to Mr. Silvershein soon after your outburst, you did not make any

apology to Assistant Attorney General Bettendorf prior to your appearance

before the Investigative Panel.

9. Transcripts of your comments on August 11, 2015 and August 12, 2015 are

attached as JQC Exhibits 2 and 3, respectively.

10.The events of this case have been broadcast in the local and regional news

media, further amplifying the negative effect of your actions.

Your actions constitute inappropriate conduct that violates Canons 1, 2(A),

3B(4), 3B(7), 3B(9) 3E(1), 4A(1), 4A(2), 4A(3), 4A(4), 4A(5), 5A(1), 5A(2),

5A(3), 5A(4), and 5A(5) of the Code of Judicial Conduct.

You are hereby notified of your right to file a written answer to these

charges within twenty (20) days of service of this notice upon you. The original

of your response and all subsequent pleadings must be filed with the Clerk of the

Florida Supreme Court, in accordance with the Court's requirements. Copies of

your response should be served on the undersigned Counsel for the Judicial

Qualifications Commission, and the General Counsel of the Commission.

Dated: this 233rd day of November, 2015.
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THE FLORIDA JUDICIAL
QUALIFICATIONS COMMISSION

By:
Alexa der John Williams
ASSISTANT GENERAL COUNSEL

Florida Bar No. 99225
P.O. Box 14106
Tallahassee, Florida 32317
(850) 488-1581
awilliams@floridaiac.com

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing Notice of

Formal Charges has been furnished via electronic service on this the 23rd day of

November, 2015, to the following:

Bruce Rogow, Esq.
Bruce S. Rogow, P.A.
100 Northeast 3rd Ave., Ste. 1000
Fort Lauderdale, FL 33301
COUNSEl FOR JUDGE CONTINI

Hon. John P. Contini
Circuit Judge, 17th Circuit
201 SE 6th Street
Ft Lauderdale, Fl. 33301

Alexander John Williams
ASSISTANT GENERAl COUNSEL
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EXHIBIT 1

FTU - Rayna Karadbil

From: Johanna Cipau <JCipau@browarddefender.org> EXHIBIT
Sent: Friday, March 20,2015 4:11 PM
To: FTU - Rayna Karadbil -s (*
Subject: Fwd: Doug / Beth : Paula Fedorka Sentencing Order.pdf 9
Attachments: Paula Fedorka Sentencing Order.pdf; ATT00001.htrn

Begin forwarded message:

From: "Samuel Perlmutter" <sperknutter@browarddefender.org>
To: "Shadae Miller" <smiller@browarddefender.org>, "Sara Singer"
<ssinger@browarddefender.org>
Cc: "Johanna Cipau" <JCipau@browarddefender.org>, "Ernesto Perez"
<eperez@browarddefender.org>
Subject: FW: Doug / Beth : Paula Fedorka Sentencing Order.pdf

Judge Contini sent these attachments regarding Downward Departures

From: John Contini [mailto:johnpcontini@gmail.com]
Sent: Monday, March16, 2015 3:23 PM
To: Samuel Perlmutter
Subject: Sam: Doug / Beth : Paula Fedorka Sentencing Order.pdf

Sam, fyi, see the Palm Beach Judge's Order re downward departures generally, not regarding any
particular cases ... and hopefully, you can perfect your own motions for downward departure
(when you believe appropriate) using the excellent research you've already begin, and perhaps
some of this Judge's Order and perhaps the cases she relied upon as well, but in either case,
maybe there is something of interest (generally) below:

Sent from my iPhone

Begin forwarded message:
From: John Contini<johnpcontini@gmail.com<mailto:ichnpcontini@,gmail.com»
Date: March 16, 2015 at 2:48:58 PM EDT
To: "Doug Feuer, Staff Attomey"
<dfeuer@l7th.ficourts.org<mailto:dfeuer@l7th.ficourts.org», "Beth Ranalli, JA"
<eranalli@l7th.ficourts.org<mailto:eranalli@l7th.ficourts.org»
Subject: Doug / Beth : Paula Fedorka Sentencing Order.pdf
Doug (!) This very helpful Judge - Samantha Feuer, even has the same exact last name as you
(Pahn Beach Circuit Criminal judge) so if you ever needed confirmation that you were doing the
right thing in helping me to *perfect* a great template (of sorts) of an Order for unique
downward departure reasons/cases and decisions, you JUST GOT IT! "Feuer"0 Please read her
very thorough and thoughtful opinion, which we can now also use (90% thereof) to check against
the good work we've already begun -- adding the 4th DCA Montanez case; and of course, we'll
have to have the unique facts and testimony in each involved case, memorializing the unique
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testimony in each respective urder, as we discussed; but please grab thts excellent Order, below;
and Beth, please save it on my laptop and more importantly, onto the desk top computer on my
bench, and onto your own desk top too, so we can quickly have YOU also personally adding the
edits and adding the text from my individual notes and cases (based on notes from hearings that
I provide to you, in the future) and please print this: Doug, and Beth, please see her downward
departure 921.0026 (1) (2) Order:

Sent from my iPhone

Begin forwarded message:
From: Samantha Schosberg Feuer
<samanthasfeuer@bellsouth.net<mailto:samanthasfeuer@bellsouth.net»
Date: March 16, 2015 at 11:40:02 AM EDT
To: "johnpcontini@gmail.com<mailto:johnpcontini@gmail.com>"
<johnpcontini@gmail.com<mailto:johnpcontini@gmail.com»
Subject: Paula Fedorka Sentencing Order.pdf

2



IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA

CRIMINAL DIVISION "X"

CASENO.: 2013CF007736AXXX

STATE OF FLORIDA,

vs.

PAULA FEDORKO,
Defendant.

AMENDED SENTENCING ORDER

THIS CAUSE came before the Comt on February 11, 2015, for sentencing of Paul

Fedorko ("Defendant") for one count of Grand Theft over $100,000.00, a first-degree felony in

violation of sections 812.014(1) and 812.014(2)(a), Florida Statutes, and one count of Money

Laundering, a first-degree felony in violation of sections 896.101(3) and 896,101(5)(a), Florida

Statutes. Defendant is facing a maximum sentence of up to sixty (60) years imprisonment in the

Department of Corrections. After having heard the evidence presented at the sentencing hearing,

having reviewed the Defendant's Motion for a Downward Departure,¹ including a Commission

Agreement from Comp Air Aviation, letters from the Defendant's husband, the Defendant's

daughter, and the Defendant's current employer, having heard argument of counsel for the State

and Defense, having reviewed the court file, the record, and the Presentence Investigation Report

("PSI") and being otherwise fully advised in the premises, the Court makes the following

FILEDfindings and legal rulings: Circuit Oriminal Department

FEB 2 6 2015
The State did not file a response to the Defense Motion for Downward Departure. BM

Clerk & Comptroller
Palm Beach County



STATEMENT OF THE CASE AND FACTS

A. Procedural History

The Defendant was charged by Information on August 12, 2013, with one count of Grand

Theft over $100,000.00, in violation sections 812.014(1) and 812.014(2)(a), Florida Statutes

("Count 1"), and one count of Money Laundering, in violation of sections 896.101(3) and

896,101(5)(a), Florida Statutes ("Count 2"). These charges stemmed from a series of thefts

beginning on or around May 10, 2011, and continuing through and including July 15, 2013,

where the Defendant stole a total of $763,997.00 from her employer, Pahn Beach County based

In-O-Vate Technologies and its owner Richard J. Harpenau ("Harpenau").

On November 17, 2014, the Defendant entered an open plea of guilty to both Count 1 and

Count 2. The Court then ordered the Department of Corrections to complete a PSI. A Criminal

Punishment Score Sheet, prepared by the State and approved by the Defendant, revealed a

recommended minimum sentence of sixty-nine (69) months in the Department of Corrections.

B. Factual Background

1. Facts Obtained from the Court File and Record

On or about July 16, 2013, Harpenau discovered that the Defendant, his

employee/booldteeper of ten (10) years, had written, appropriated an.d deposited approximately

$763,997.00 of unauthorized checks from Harpenau's TD Bank business account into the

Defendant's Wells Fargo bank account. Harpenau discovered the fraudulent activity upon

receiving a call from his bank regarding a suspicious $40,000.00 check that was ultimately

stopped prior to being cashed.

Subsequently, on July 17, 2013, Detectives Kenerson and Hoosac of the Palm Beach

County Sheriff's Office met with the Defendant. The Defendant immediately and voluntarily
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gave a statement to the Detectives in which she admitted to writing checks from Harpenau's

business account to a business entity she controlled without permission or authorization. The

Defendant further explained the manner in which she embezzled the funds: the Defendant, who

was authorized to sign on Harpenan's business checking account, would login into Harpenau's

business bank account online, draft a check made out to a business entity she controlled, Wave

Publication, and then move the money from that business account to her own personal account.

The Defendant further stated that she used some of the funds to pay off her American Express

credit card. In order to conceal the theft, the Defendant would draft the check and then delete any

traces of the check in Harpenau's business account.

2. Facts Developed at the February 11, 2015 Sentencing Hearing

The Defendant's husband, William Fedorko, testified he and the Defendant have been

married for forty-four (44) years, and they live together with their daughter and grandchild. Mr.

Fedorko also testified that he is an airline broker and is due a $950,000.00 commission from a

foreign government in the near future, but was unable to state with specificity the date the funds

will be available." The Court reviewed the Commission Agreement from Comp Air Aviation

which was signed on August 7, 2014, and evidenced the apparent commission payment that is

due, in the amount of $950,000.00 to Wave Media/Bill Fedorko. Mr. Fedorko testified that when

the commission payment was made, all of it would be used for restitution to repay Harpenau.

The Court found Mr. Fedorko's testimony credible, despite the fact that the date of the

commission payment was unknown at the time of the hearing.

2 Mr. Fedorko stated he was unable to disclose which foreign government due to a confidentiality agreement.
Defendant's attorney also stated that he had $30,000.00 in his trust account to be made as an upfront lump sum
restitution payment to the victim imme:diately after sentencing, as well as the Defendant's ability to pay installations
of $4,000.00 per month.
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The Defendant called Harpenau to testify about employing the Defendant for eleven (11)

years as his bookkeeper and how they grew the business together from the ground up. Harpenau

testified that his business grosses about five (5) million dollars per year or more, and when

Harpenau discovered that the Defendant had been stealing money from the business, he felt

betrayed by someone he trusted. At that time, the business suffered a hardship and was left in

disarray causing Harpenau to have to borrow money to continue operations. Harpenau also

substantiated and authenticated the validity and accuracy of an email he sent to the Defendant's

lawyer, referenced in the Defendant's Motion for Downward Departure, which stated the

following:

The subject monies stole and concealed till the time of arrest created a panic
situation where a substantial cash infusion was necessary to continue operations.
Company morale suffered and hours and hours of forensic work was
conducted....any repaid monies would mitigate the damage done to this company.
If the Defendant is imprisoned, the proposed monthly payment may be diminished
substantially due to no social securíty monthly payment, no West Marine payroll
and not being able to administer the now profitable business of her daughter she
seeded over the past 5 years. (Island Trading) Victim firmly believes ifDefendant
is assisting with its administration, Island Trading is more likely to generate profit
and fulfill the proposed monthly payments. In his opinion the past 18 months has
been sufficient in penalizing the Defendant (personal losses and mental anguish).
That victim does not believe incarceration will succeed in making more of an
impression her of her wrong doing. Viotim does believe that Defendant's husband
will ínake good on his promise to pay victim back in full with interest

However, he further stated that after the discovery of the theft and to date, his business has since

thrived and flourished. Harpenau did not notice any change in the Defendant's behavior over the

two (2) and a half years the Defendant stole the funds and was unaware of the Defendant having

a drug or alcohol problem. Regarding sentencing, Harpenau specifically stated he felt the

Defendant had "suffered enough over the past eighteen inonths" since the Defendant was

3 The date of the email was not evidenced through the Motion for Downward Depa1ture nor though testimony at the
Sentencing hearing.
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arrested, and that he believed house arrest and restitution were appropriate forms of punishment

for the crime.

The Defendant read a letter to the Court where she expressed regret and remorse,

admitting she had "violated her employer's trust" due to a lapse in judgment. Furthermore, the

Defendant admitted "what she did was wrong" and that she was sorry for her actions. The Court

found the Defendant to be honest and extremely remorseful.

C. Sentencing Positions

The Defendant seeks a sentence below the recommended Criminal Punishment

Code Scoresheet minimum sentence of sixty-nine (69) months imprisonment based on statutorily

recognized and non-statutorily recognized factors. She urged this Court to sentence her to

probation that would include house arrest. The State is urging this Court to reject the Defendant's

evidence and arguments for mitigation and requests the Defendant be sentenced to eighty-four

(84) months imprisonment, despite the Defendant's lack of any criminal record.

ANALYSIS

A. Legal Standard

Rehabilitation is a desired goal of the criminal justice system but is subordinate to the

goal of punishment. Fla. Stat. § 921.002(b) When a Defendant seeks a downward departure

sentence, the Court must engage in a two-step analysis. Banks y, State, 732 So. 2d 1065, 1067

(Fla. 1999). First, the Court must determine whether it can depart, in other words, whether the

defendant has established by a preponderance of the evidence a statutory or non-statutory basis

for departure. Id. The recognized statutory bases for departure are found in sections

921.0026(2)(a) through (2)(m), Florida Statutes. In the statutory scheme, the Legislature

explicitly provided for non-statutory reasons for downward departure. § 921.0026(2), Fla. Stat.
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(2013). If the Court determines that there is a legally permissible basis for departure, it must then

engage in a second step, that is, a discretionary decision as to whether it should depart. Banks,

732 So. 2d at 1068. This decision involves the Court exercising its sound discretion in a

determination as to whether departure is the best sentencing option based on the totality of the

circumstances. Id.

B. Statutory Basis for Departure: Section 921.0026(2)(e), Florida Statutes

Harpenau's need for restitution outweighs the need to sentence the Defendant to

incarceration. The Defendant has established this statutory mitigator by a preponderance of the

evidence through the testimony of Harpenau. Not only is restitution to victims a central

penological interest of Florida lavl, but its purpose is to both compensate the victim as well as

serve the rehabilitative, deterrent and retributive goals of the criminal justice system. Noel v.

State, 127 So. 3d 769 (Fla. 4th DCA 2013); State v. Hawthorne, 573 So. 2d 330, 333 (Fla. 1991).

Furthennore, in State v. Prasad, the Fourth District Court of Appeal noted that "[i]f the harm

suffered by the victim as a result of the theft was greater than normally expected, and restitution

could mitigate that increased harm, then a downward departure sentence may be justified." 889

So. 2d 204, 205 (Fla. 4th DCA 2004) (citing Demoss v. State, 843 So.2d 309 (Fla. 1st DCA

2003)). "In weighing the need for restitution versus the need for imprisonment, a sentencing

court must also take into consideration relevant factors such as the nature of the loss, the efficacy

ofrestitution, and the consequences of imprisonment." Prasad, 889 So. 2d at 205.

The Court finds, based on the testimony of Harpenau regarding the harm to his business,

as well as the email from Harpaneu referenced in the Defendant's Motion for Downward

Departure which reflects his belief that any repayment by the Defendant would mitigate the

damage to his company, it.is apparent that Harpenau's business did suffer a hardship as a result
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of the Defendant's theft The Court rejects the argument that because Harpenau's business is

flourishing that there is no need for restitution. The sheer amount of monies stolen, the cash

infusion that was necessary to continue operations of the business, and the testimon; regarding

the Defendant's ability to pay the $30,000.00 lump sum immediately and $4,000.00 per month

thereafter conclusively establish that the need for restitution outweighs the need for

incarceration.

C. Non-statutory Bases for Departure

This Court is not limited to the mítigating circumstances enumerated in section 921.0026,

Florida Statutes. McCorvey v. State, 872 So. 2d 395, 396 (Fla. 1st DCA 2004); State v. McLaren,

763 So. 2d 1171, 1172 (Fla. 4th DCA 2000). This Comt may impose a downward departure

sentence for reasons not delineated in section 921.0026(2), Florida Statutes, as long as the reason

given is supported by competent, substantial evidence and is not otherwise prohibited. State v.

Henderson, 108 So. 3d 1137, 1140 (Fla. 5th DCA 2013).

in the present case, the Court finds three (3) separate non-statutory bases for a downward

departure sentence have been established by a preponderance of the evidence.

1. Harpenau has Expressed a Desire for a Probationary Sentence for Defendant.

As discussed above, Harpenau, the victim in this case, testified, as well as memorialized

in his email, that he wishes the Defendant to be sentenced to a probationary sentence that

includes house arrest and restitution. The Court observed the demeanor and heard the testimony

of Harpenau and fiùds that he testified honestly and credibly, free from coercion or undue

influence from the Defendant. Harpenau is a bright, articulate, and sincere individual, and while

certainly not controlling, Harpeanau's wishes are relevant. Given the Court's finding that his

testimony was voluntary and uncoerced, this Court finds that his wishes constitute a non-
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statutory basis for a downward departure sentence in this case. State v. Bernard, 744 So. 2d

1134, 1136 (Fla. 2d DCA 1999); State v. McLaren, 763 So. 2d 1171, 1172 (Fla. 4th DCA 2000)

(noting that a victim's request for leniency as a valid non-statutory basis for downward departure

was an open issue); see also Banks v. State, 732 So. 2d 1065, 1069 (Fla. 1999) (stating that the

victim's wishes are relevant to the sentencing decision).

2. Defendant is Sixty-Five (65) Years Old.

The Defendant is currently a sixty-five (65) year-old grandmother. The Federal Bureau

of Prisons defines prisoners fifty (50) years and older as elderly. B. Jaye Anno et al., National

Institute of Corrections, Correctional Health Care: Addressing the Needs of Elderly, Chronically

Ill, and Terminally Ill Inmates 29 (2004); see also § 944.02, Fla. Stat. (2013) (defining a prisoner

fifty (50) years or older as an elderly offender). Recently, the United States Sentencing

Guidelines were amended to provide that a defendant's age may be relevant.in determining if

downward departure is warranted. U.S. Sentencing Guidelines Manual § 5H.l.1 (2013). Given

that the United States Sentencing Guidelines acknowledges that a defendant's age may be a

factor in determining whether to downward depart, this Court similarly finds that the

Defendant's age may be properly factored into its decision to downward depart.

The Court finds that, despite the fact that the Defendant appears to be in good health, the

Court believes a lengthy prison sentence will have a much greater impact on the Defendant than

a younger offender, and therefore finds the Defendant's age to be a non-statutory basis for

downward departure.

3. Despite the Sophistication and Length of the Ongoing Theft, Defendant is Remorseful.

The Court finds that, while the Defendant's continuous unlawfhl conduct in writing

checks to herself from her employer's business over a two (2) and a half year period without
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repaying her employer, on at least twenty (20) separate occasions is neither unsophisticated nor

isolated within the statutory definition of those terms, her conduct in totality, especially

considering her complete lack of prior criminal convictions, as well as her profound and sincere

remorse for her criminal conduct herein support a separate non-statutory reason for a downward

departure sentence. See State v. Strawser, 921 So. 2d 705, 708 (Fla. 4th DCA 2006) (departure

sentence upheld for remorseful defendant without prior record even though criminal conduct did

not squarely fit into unsophisticated, isolated and r6morseful statutory mitigator).

For these reasons, both individually and collectively, the Court finds the Defendant's

remorsefulness to be a non-statutory basis for downward departure.

D. Whether the Court Should Depart

Based on the totality of the circumstances denionstrated and discussed herein and after

exercising its sound discretion, the Court finds that it should depart downward. The Court also

finds that it would impose the same sentence if on.e or more of the four (4) stated reasons for

departure are subsequentlf invalidated by an appellate court, leaving one or more valid reasons

supporting a downward departure sentence. See State v. Randall, 746 So. 2d 550, 552 (Fla. 5th

DCA 1999). .

E. Sentence

After extensive consideration, the Court sentences Paula Fedorko as follows:

As to Count 1: the Defendant is adjudicated guilty and sentenced to a term of

imprisonment of 366 days in the custody of the Department of Corrections, followed by ten (10)

years' reporting probation with the first two (2) years being served on house arrest/community

control II with a GPS monitor. Besides the standard conditions of probation, the Court imposes

the following additional special conditions:
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a) $30,000 in restitution to be paid immediately to Richard Harpenau/In-O-Vate

Technologies prior to incarceration

b) Prior to release from incarceration in the Departnent of Corrections, the

Defendant is to be fitted with a GPS monitor and placed on house/arrest

community control II

c) Restitution to Richard Harpenau/In-O-Vate Technologies, upon release from the

Department of Corrections, in the amount of $763,997.00 at a rate of at least

$4,000 per month until entire restitution is paid in full.

d) An 8 hour theft abatement course

e) 1000 hours of community service to be done at a rate of 100 hours per year

f) Court costs in the amount of $.519.05

g) Fine in the amount of $10,000.00

h) Defendant may petition the Court for early termination only after five years of

community control and after the entire restitution amount is paid in full.

As to Count 2: the Defendant is adjudicated guilty and sentenced to 366 days incarceration in the

custody of the Department of Corrections followed by two (2) years house arrest/community

control II with a GPS monitor. The incarceration is to run concurrent with Count 1, but the term

of community control is to run consecutive to the two (2) year terns of community control II on

Count I.4

It is further

ORDERED and ADJUDGED that the State of Florida shall have fifteen (15) days to

perfect an Appeal of this Court's sentence,

4 It is the intent ofthis Court for the Defendant to serve 366 days in the Department ofCorrections followed by ten
(10) years probation with two (2) years community control II with a GPS monitor folfowed by another two (2) years
community control II with a GPS inonitor with all the aforementioned special conditions to remain.
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DONE and ORDERED in Chambers, at West Palm Beach, Palm Beach County,

Florida, this 26th day of February, 2015.

S SBERG FEUER

COPIES FURNISHED:

State Attorney's Office
Michael J. Rachel, Assistant State Attorney

Jason S. Weiss
Atterbury, Goldberger & Weiss, P.A
250 Australian Avenue South
Suite 1400
West Pahn Beach, Florida 33401
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IN THE CIRCUIT COURT OF THE

17TH JUDICIAL CIRCUIT, IN AND

FOR BROWARD COUNTY, FLORIDA

CASE NO. 15002813CF10A EXHIBIT

STATE OF FLORIDA,

Plaintiff,

Vs.

TAMARA LEWIS,

Defendant.

Broward Judicial Complex

Fort Lauderdale, Florida

August 11, 2015

The above-entitled case came on for hearing before the

Honorable JOHN PATRICK CONTINI, as Judge of the Circuit

Court, in court pursuant to notice.

APPEARANCES:

OFFICE OF THE STATE ATTORNEY

MICHAEL J. SATZ

BY: DIANA DIAZ, ASA

FOR THE DEFENDANT: ERNESTO PEREZ, APD
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1 TUESDAY, AUGUST 11, 2015, 11:27 A.M.

2 MR. PEREZ: Ms. Lewis is on page 23.

3 THE DEFENDANT: Your Honor, I'd like to speak for

4 a moment.

5 THE COURT: Ms. Lewis?

6 Page 23.

7 MR. PEREZ: On for competency status. We have

8 had reports come back incompetent to proceed.

9 THE COURT: Tamara Lewis. Do I have --

10 Danielle -- Dennis Day was one of the doctors and the other

11 one is Tracy Ziegler. Was there a third one?

12 MR. PEREZ: I believe there was only two ordered,

13 Your Honor.

14 THE COURT: So, it came back both of them

15 incompetent to proceed. Are you transferring this to mental

16 health court?

17 MR. PEREZ: It's like Mr. Luna's case -- the case

18 is exactly like Mr. Luna's case. The case is

19 currently stayed. We are trying to see if we can get some

20 sort of transfer.

21 THE COURT: They allowed me to do that because

22 it's ministerial in nature, but would you rather I not do

23 that?

24 MR. PEREZ: Let me speak to Ms. Lewis about that.

25 THE DEFENDANT: Can I speak to you, sir?
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1 THE COURT: Don't talk about the facts of your

2 case.

3 THE DEFENDANT: No. What are we talking about?

4 THE COURT: We are talking about resolving your

5 case?

6 THE DEFENDANT: What is the case that is set?

7 MR. PEREZ: Your Honor --

8 THE DEFENDANT: He keeps doing this.

9 THE COURT: He's trying to help you.

10 THE DEFENDANT: No, he's not.

11 THE COURT: You and I disagree on that.

12 THE DEFENDANT: Can I say something?

13 THE COURT: Not right now because I don't want it

14 to hurt you. I don't want what you say to end up hurting

15 you.

16 THE DEFENDANT: I'm telling you it's okay to let

17 it hurt me or not. Can I speak to you?

18 THE COURT: I have to protect you from yourself.

19 There are times the Court has to do that. In other words,

20 some inmates try to --

21 THE DEFENDANT: What doctor? He keeps saying

22 that. What doctor?

23 THE COURT: You can feel free, Deputy Mahone, to

24 escort Ms. Lewis from the courtroom if she persists in

25 talking.
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1 I don't want you to end up hurting yourself. You

2 could end up hurting your case. Ms. Lewis, we will try to

3 resolve your case as fact as we can.

4 MR. PEREZ: Your Honor, we would like for this

5 case to be transferred, if possible,

6 MS. DIAZ: Your Honor, this as set for competency

7 hearing. It was reset for another competency hearing.

8 I would ask the Court to follow the procedure as

9 we have with all the other cases, and if we are to transfer

10 this, then the proper motion has to be filed with the Court.

11 Just like we did with the other case.

12 THE COURT: The other case? What did we do with

13 that?

14 MR. PEREZ: With respect to Mr. Luna?

15 THE COURT: Both of them are incompetent. The

16 reports are coming back incompetent.

17 MR. PEREZ: As far as Mr. Luna, there is a split.

18 So, it will be a contested transfer.

19 MS. DIAZ: I'm not agreeing to anything. That's

20 why had we have the restitution hearing set.

21 THE COURT: Restitution hearing?

22 MS. DIAZ: Competency hearing.

23 THE COURT: There are two reports. You are not

24 stipulating to the reports?

25 MS. DIAZ: Again, we were going to a competency
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1 hearing. I'm not prepared today to agree to transfer the

2 defendant because either way it's out of our control. There

3 is no jurisdiction to transfer case to another judge.

4 THE COURT: I want you to take me up to the

5 Fourth. I find that a person who is incompetent, who has

6 two reports from two different doctors saying that they are

7 incompetent, that person, that person, by definition, their

8 case is not pending sentencing because they cannot be

9 sentenced.

10 They are, in fact, incompetent according to two

11 doctors. Therefore, their case cannot be "pending

12 sentence."

13 And if a prosecutor, someone with the AG's office,

14 wants to put that person's case on their disingenuous list

15 of cases that are pending sentencing, that's a lie from the

16 pit of hell, and that is a fraud on the Fourth DCA.

17 And for an attorney general to list cases where

18 people have maintained their plea of not guilty, where they

19 are presumed innocent, they are pending acquittal just as

20 much as they are pending sentencing.

21 They were not pending sentencing until they decide

22 to plead guilty and ask to be sentenced.

23 Here's a person who is incompetent, two doctors

24 have said they are incompetent, they cannot be pending

25 sentencing.
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1 Therefore, for their name to be on a list that's

2 disingenuous at best, to list hundreds of cases that are

3 pending sentencing when they are not pending sentencing,

4 they are pending acquittal, they maintain their plea of not

5 guilty, they are presumed innocent. That's America. They

6 are presumed innocent. Everybody is presumed innocent.

7 We tell juries that in every single case. The

8 defendant is presumed innocent. They filed written motions,

9 notice of not guilty, written pleas of not guilty, their

10 lawyers have maintained their plea of not guilty. they are

11 presumed innocent. They are not pending sentence.

12 Take a case like this where two doctors have said

13 that this poor woman, Tamara Lewis, is incompetent. Both

14 doctors. She is clearly not pending sentencing.

15 So if an AG or some prosecutor wants to put her

16 name on a list as a case that's pending sentencing, that

17 again is a fraud on the Fourth DCA.

18 It's a disingenuous inclusion on a list that makes

19 no sense and it's misleading at a minimum the Fourth DCA in

20 that the case cannot be pending sentence. Therefore,

21 transferring it right now to mental health Court over your

22 objection, which is noted and preserved.

23 I'd like you to order this transcript and take me

24 up to the Fourth and see what they say about --

25 MS. DIAZ: Okay, Your Honor.
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1 THE COURT: I'm not upset with you.

2 MS. DIAZ: I understand.

3 THE COURT: I want the Fourth DCA to tell me how

4 this case is pending sentencing. And I assume that they are

5 going to admonish quickly the attorney general who listed

6 disingenuous and in a fraudulent fashion this case as one

7 that is pending sentencing.

8 For that AG to have listed this case on that list,

9 again, that's a lie from the pit of hell. I'm transferring

10 it to right now, Tamara Lewis's, case to mental health.

11 I find that she certainly meets the definition of

12 criteria for mental health. But we have a mental health

13 court for a reason. We have two doctors weigh in as

14 incompetent to proceed. We have a court that addresses

15 that.

16 MR. PEREZ: We would be transferring it pending

17 contested competency.

18 MS. DIAZ: Your Honor, if I may just for one

19 moment.

20 THE COURT: Are you contesting it?

21 MS. DIAZ: I don't believe there was anyone,

22 whenever this person was put on the list, that was aware of

23 anything that was going on. They were not able to tell --

24 THE COURT: I'm done talking about Tamara Lewis.

25 I'm done. Take me up to the Fourth. We are done. Next
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1 case.

2 MR. PEREZ: Your Honor --

3 THE COURT: Make your record later. I'm done.

4 MS. DIAZ: I have to make my record.

5 THE COURT: I'm done.

6 MS. DIAZ: I believe these reports have expired

7 and I don't know if one was from the PDs office or if, in

8 fact, the Court ordered two.

9 THE COURT: Do your fishing expedition and your

10 inquiry --

11 MS. DIAZ: Your Honor has not --

12 THE COURT: I'm transferring this to mental health

13 court. Take me to the Fourth. I'm done talking about it.

14 There are two doctors' reports here.

15 MS. DIAZ: Not two ordered by the Court as we are

16 supposed to do.

17 THE COURT: Let mental health kick it back to me

18 then take it to the Fourth.

19 MS. DIAZ: That would be over the state's

20 objection.

21 THE COURT: Tamara Lewis there are two reports

22 here: Dennis Day and Tracy Ziegler. Incompetent to

23 proceed. Both doctors found her incompetent to proceed.

24 Both done in April and May of 2015; Dr. Ziegler

25 Dennis Day, 5-8-2015. Both of them were in April and May of

APEX REPORTING GROUP



Page 9

1 2015. Both doctors have found her incompetent to proceed.

2 MS. DIAZ: That wasn't ordered by the Court, Your

3 Honor.

4 (Proceedings concluded at 11:35 a.m.)

5
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2

3
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10
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IN THE CIRCUIT COURT OF THE

17TH JUDICIAL CIRCUIT, IN AND

FOR BROWARD COUNTY, FLORIDA

CASE NOS. 14010277CF10A, 14004619CF10A

14004615CF10A, 13010756CF10A

STATE OF FLORIDA,

Plaintiff,

vs.

ALLEN MOORE,

Defendant.

Broward Judicial Complex

Fort Lauderdale, Florida

August 11, 2015

The above-entitled case came on for hearing before the

Honorable JOHN PATRICK CONTINI, as Judge of the Circuit

Court, in court pursuant to notice.

APPEARANCES:

OFFICE OF THE STATE ATTORNEY

MICHAEL J. SATZ

BY: KRISTEN POGUE, ASA

FOR THE DEFENDANT: ERNESTO PEREZ, APD
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1 TUESDAY, AUGUST 11, 2015, 12:01 P.M.

2 MR. PEREZ: May I call Mr. Allen Moore? Mr. Moore

3 is on page 17?

4 THE COURT: Okay.

5 MR. PEREZ: In custody, Your Honor. An offer has

6 been made. Mr. Moore is willing to accept it. We are just

7 waiting for his whole issue to resolve itself.

8 THE COURT: The same thing? It's the list.

9 MR. PEREZ: It's on the list. We'd ask for a

10 two-week reset.

11 THE COURT: I see notes here. Something about

12 DOC offer to revoke, 364. You guys worked out already.

13 MR. PEREZ: Ms. Pogue made an offer of 270. She

14 came down the 364.

15 MS. POGUE: I was very nice.

16 THE COURT: Sounds like it.

17 Your case can be resolved very soon, Mr. Moore.

18 We can set it for two weeks.

19 And, again, as soon as the stay is lifted, your

20 lawyer can set it down the next day. I've given the

21 prosecutors and the public defenders the same message.

22 Anybody who wants to set it down and resolve their case the

23 very next day.

24 For now, what kind of a date should I give?

25 THE DEFENDANT: Your Honor --

APEX REPORTING GROUP



Page 3

1 MR. PEREZ: Change of plea, two weeks.

2 THE COURT: Change of plea in two weeks.

3 Where is Mr. Moore? In the red. I'm sorry.

4 THE DEFENDANT: I've been coming back and forth to

5 court. I have like 117 days in already. Can you set me off

6 until October or something? Around that time I should be

7 getting out.

8 THE COURT: Is he on another case, Mr. Perez?

9 Does he have another case?

10 MR. PEREZ: He doesn't have another case, Your

11 Honor.

12 MS. POGUE: Judge, this case, I think there's been

13 a lot of back and forth whether the offer accepted or not

14 accepted. I'd rather keep track of it and not set it all

15 the way out and then there's a change of heart again and now

16 we have got issues.

17 MR. PEREZ: And to be fair to Mr. Moore, he has

18 been willing to accept the offer since the last court date.

19 THE COURT: Mr. Moore, it sounds like you have

20 something worked out.

21 Ms. Pogue, let you I ask you a question.

22 One more moment, Mr. Moore. Sit down.

23 Is this one of the discretionary with me?

24 MR. PEREZ: It is, Your Honor.

25 THE COURT: Ms. Pogue, I'll just ask you for your
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1 thoughts on this and I'll respect your decision if you don't

2 want to and that's fine. One of these cases

3 discretionary --

4 MS. POGUE: Yes, Judge.

5 THE COURT: -- if you like, what I could do, my

6 inclination is, I'd like you to take a case -- doesn't have

7 to be Mr. Moore's case -- take the plea and then have one

8 you have take me up and see what the Fourth has to say about

9 that, because I personally believe for all the reasons I

10 said before, I don't believe Mr. Moore's case should have

11 been put on the list.

12 And I know you didn't put it on the list but it's

13 there. It's not your fault that it's there. It's there.

14 You are trying to live by the fact that it's there.

15 I believe it was absolutely wrong that it was put

16 there and I want the Fourth to spank the person who put it

17 there, because it should never have been listed among the

18 cases that are pending sentencing, so it was a disingenuous

19 list.

20 So, I would like to take a plea on one of these

21 cases and have the Fourth tell me that I shouldn't have, if

22 that's their position. I don't think they'll say that.

23 I think they are going to ream out the idiot who

24 put it on the list to begin with because it was

25 discretionary. It wasn't an FSP case. It wasn't a case
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1 that requires a downward departure. It was a case that

2 somebody maintained their presumption of innocence and never

3 should have been put on that list.

4 And, again, in fairness to you, you never had

5 anything to do with putting -- deciding which cases were on

6 the list.

7 I'd like to take a plea on one of these cases. If

8 you don't want it to be Mr. Moore, we don't have to have it

9 to be Mr. Moore. I want you to keep that in mind.

10 MS. POGUE: Judge, my position on you doing that,

11 for better or for worse, whether they should be on the list

12 or they should not be on the list. Unfortunately, they are

13 and I think because they are, this Court does not have

14 jurisdiction.

15 THE COURT: It's the tail wagging the dog. I got

16 some disingenuous prosecutor who inartfully or artfully

17 created a fraudulent list and now we are stuck with it and

18 that's what's unfair to you.

19 It's unfair to the defendants, the inmates, it's

20 unfair to the prosecutors. It's to the PDs. It's unfair to

21 all the victims in all these cases. It's unfair to

22 witnesses. It's unfair to everybody.

23 Because some idiot put together a creative list

24 that was absolutely fraudulent, we are all stuck with that?

25 MS. POGUE: Unfortunately, Judge, I think the
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1 remedy, and I hate to continue to say this and trust me I

2 have gotten sick of saying this to defense attorneys and

3 everyone else, but the remedy I believe lies with the

4 Fourth, unfortunately.

5 So, if you are going to do this at some point,

6 because you feel that you do have the jurisdiction,

7 Mr. Moore's I think is as good as any other case to do it

8 on. He'll still be in custody, if the Fourth does come back

9 and say, "No, that wasn't right."

10 Again, our position is that no matter who you try

11 it with, you don't have jurisdiction.

12 Unfortunately, for better or for worse those cases

13 are on the list. They are up there right now. They are in

14 the appellate world. They are not down here.

15 Again, if you are going to do it anyway, why not

16 this one? Having said that, it would be over the state's

17 objection. We do feel that the Court does not have

18 jurisdiction. And it would be take up.

19 THE COURT: Okay. For now with Mr. Moore, 9-1.

20 MR. PEREZ: Perez. Mr. Moore would like to take

21 the offer.

22 THE COURT: Let me think about it. Perhaps I'll

23 have you bring Mr. Moore back for this plea.

24 (Proceedings held on unrelated matters).

25 THE COURT: The State of Florida versus -- let's
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1 just back up here. Your client, Mr. Perez?

2 MR. PEREZ: Yes, Your Honor.

3 THE COURT: The gentleman's name, Mr. Moore?

4 MR. PEREZ: Yes.

5 THE COURT: What page?

6 MR. PEREZ: Page 17.

7 THE COURT: Let me get there. We have one case or

8 two?

9 MS. POGUE: Pogue. Judge, there's actually two

10 cases. The second one did not make the docket. I don't

11 know why. He was on probation for two cases. One is the

12 case that's on your docket, which I believe is the

13 4619CF10A.

14 THE COURT: No, 277CF10A.

15 MS. POGUE: Okay. Then the missing case is

16 14004615CF10A. He's also on probation for that case

17 concurrently. The warrant reflects that it's on both cases.

18 The public defender's office has to get appointed to that

19 case.

20 MR. PEREZ: It's administerial.

21 MS. POGUE: The warrant indicates for both of

22 them. He's on probation for both of them. He would have

23 been on probation for both of them at the time of his

24 violation.

25 THE COURT: And how is he alleged to have
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1 violated?

2 This is State of Florida versus Allen Moore. Two

3 case numbers, 14010277CF10A and 14004615CF10A.

4 MS. POGUE: Judge, there are three allegations in

5 the warrant. He is alleged to the tested positive for

6 marijuana as show by an urinalysis on May the 11th,

7 confirmed on May 15th by Oncology Services, Inc.

8 The second alleged violation is not attending a

9 evaluation at House of Hope on May the 21st, 2015, as he was

10 ordered to do.

11 And his third violation is that he actually

12 refused to submit to urinalysis testing the week of May 4

13 through May 8th, as evidenced by a failure to report to

14 probation.

15 THE COURT: The third is really a failure to

16 report.

17 MS. POGUE: It is and failure to submit.

18 THE COURT: Those are the three allegations on the

19 warrant that both speak to both cases.

20 MS. POGUE: That's correct.

21 THE COURT: He was on probation for the possession

22 of cocaine on the one that ends in 277CF10A. And what was

23 he on probation for the one ending in 4615.

24 MS. POGUE: Possession of ethanol, Your Honor.

25 THE COURT: Tanya do you have both case numbers
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1 now?

2 Mr. Perez, do you have a --

3 MR. PEREZ: We are filling out the plea form for

4 the second --

5 MS. POGUE: I thought that Mr. Perez knew about

6 this case. I thought that we talked about it.

7 14004619CF10A.

8 THE COURT: Which case, Ms. Pogue, is on the list?

9 MS. POGUE: Your Honor, they are actually both on

10 the list. Both of these cases. The first case, 4619, which

11 is not on your docket. That case happened first.

12 THE COURT: 4615?

13 MS. POGUE: 4619. That case occurred on that

14 April the 21st, 2014. It resolve the August 21st of 2014.

15 He was sentenced to 24 months of drug offender probation.

16 He violated with a technical, and he was

17 reinstated concurrent with the other case which, I guess he

18 had picked up prior to resolving probation, but was

19 not resolved concurrently probably because of case filing

20 issue.

21 THE COURT: And that's the 277CF10A?

22 MS. POGUE: Correct. The offense date was

23 7-28-14. He resolved to probation 8-21-14.

24 THE COURT: Both of those discretionary with the

25 Court even on a revocation?
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1 MS. POGUE: Yes, Your Honor. He's scoring right

2 now 43.2, which is obviously just under mandatory prison.

3 The state's best and final offer is a revocation, 270. This

4 would be the second time he's tried drug offender probation

5 and was unsuccessful.

6 THE COURT: What he has accepted is that he be

7 adjudicated. Was he already adjudicated before?

8 MS. POGUE: He was already adjudicated on both

9 cases.

10 THE COURT: It's discretionary with the Court. He

11 is accepting the offer of 270 days Broward County Jail

12 concurrent on each case on a revocation of each probation

13 and no supervision to follow?

14 MS. POGUE: No, Judge.

15 THE COURT: Just so on the record is very clear,

16 both of these probation cases, these VOPs, are on the

17 previously-filed state list that the attorney general had

18 filed.

19 Notwithstanding that, I am going to accept his

20 plea today, and the reasons I'm doing that because this

21 Court knows that the Fourth District Court of Appeal was

22 mislead by what appears to be a very disingenuous list.

23 These two cases should never have been put on this

24 list. They were never pending sentencing as the Fourth

25 District Court of has repeatedly defined "pending
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1 sentencing."

2 They even did another order about a week ago

3 reducing the list to 28, and they actually put quotation

4 marks around the words, "pending sentencing," shouting at

5 the AG, this is what we mean by "pending sentencing." They

6 amplified that to the attorney general's office and to the

7 state saying, "Give us a new list of those cases" and they

8 put quotes around "pending sentencing," essentially shouting

9 that to the AG. And then they further defined that in the

10 very next phrase saying, "those for which a downward

11 departure motion has been filed."

12 So, they, again, repeatedly trumpeted what it is

13 they mean by "pending sentencing." They are trying to tell

14 the attorney general, "give us only a list of those cases

15 that are truly pending sentencing," meaning those cases for

16 which a downward departure motion has been filed. Now they

17 reduced that list on the 3rd, a week ago, to 28 cases.

18 This case of Mr. Moore, both of his cases, should

19 never have been on either list because he has maintained

20 his not guilty and his denial on these VOPs from the

21 beginning. Only until this proceeding today are we

22 discussing about him changing his denial to an admission.

23 And, again, this whole Fourth District Court writ

24 of prohibition and this whole stay issue has resulted from

25 the argument that on downward departure cases, where a
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1 person scores Florida State Prison and the defense has to

2 file a motion for downward departure, and it's not

3 discretionary with Court, then that triggers the concern the

4 state has had that this Court was being too benevolent in

5 granting downward departure motions, et cetera.

6 That's a FSP case, Florida State Prison, where a

7 person is scoring prison and the defense is filing a motion

8 for downward departure. Mr. Moore's cases, the two VOP

9 cases, that I'm about to take his admission on were never

10 ever in that category of cases. He never scored FSP.

11 You, yourself, are telling me now, Ms. Pogue, that

12 it's discretionary with the Court. So, if he didn't score

13 FSP then, he doesn't score FSP now.

14 The state acknowledges that the public defender's

15 office, his lawyers, have never filed a motion for downward

16 departure. They don't need to. They don't need to ask me

17 for downward departure. It's discretionary with the Court.

18 This case was never pending sentencing.

19 Mr. Moore, to this day, from the inception of

20 these cases, he has maintained his presumption of innocence.

21 He has entered not guilty pleas and denials. So he was

22 never ever pending sentencing. He was pending acquittal.

23 He was pending a not guilty as much as he was pending a

24 guilty or a sentencing. He was no more pending sentencing

25 than he was pending an acquittal.
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1 This is America and even in the Fourth DCA, in

2 this area, a not guilty or a denial is the same thing across

3 this land. Your presumption of innocence still is in full

4 force and effect and his cases should never ever have been

5 disingenuously included on that list.

6 And it's this Court's opinion that the attorney

7 general's office has included hundreds of cases on that list

8 that was misleading. That's the nicest way to put it. I

9 believe it was a fraud on the Fourth DCA committed by the

10 attorney general's office, specifically, it was Heide

11 Betancourt, who included filed that list of hundreds of

12 cases.

13 I believe it was an absolute fraud on the Fourth

14 DCA to include hundreds of cases where it was discretionary

15 with the court, where all these people have maintained their

16 not guilty plea the entire time. They have never not

17 maintained their not guilty plea. They were pending

18 acquittal as much as they are ever pending anything else.

19 It was just arrogant and presumptuous of an

20 attorney general to say, "Some day they might change their

21 plea." Some day if they do change their plea some day -- in

22 that case perhaps some day they would be pending sentencing,

23 but right now they are not pending sentencing, they are

24 pending acquittal. They are maintaining their not guilty

25 plea.
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1 And there were hundreds of these cases on this

2 list that were, in fact, discretionary with the Court. They

3 never scored Florida State Prison. No downward departure

4 motion was ever filed in those cases.

5 And for the attorney general's office to have

6 hijacked those defendants, their cases, and their cases

7 numbers, and their lawyers and to travel over their bones

8 and to create this very, very creative and disingenuous and

9 misleading list and present that to the Fourth DCA and

10 mislead the Fourth DCA should be subject to many, many

11 sanctions.

12 And that's the situation and the Fourth is

13 smelling the coffee, naturally, because the Fourth last week

14 shortened that list to 28. Now the Fourth went out of their

15 way to say "pending sentencing."

16 And Mr. Moore's case, both his cases, are not on

17 that abbreviated list of 28 cases last week when the Fourth

18 ordered the state to produce a real list. And they produced

19 finally and belatedly a list that was really quote "pending

20 sentencing," those for which a downward departure motion

21 has, in fact, been filed. Mr. Moore's cases are not on that

22 abbreviated list.

23 For all those reasons and I want the Fourth

24 District Court of Appeal to look very, very hard at what

25 this attorney general did in misleading the Fourth. It's
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1 unethical, it's misleading, it's disingenuous, it's a fraud

2 on the court, it's a lie from the pit hell.

3 For all those reasons I want the Fourth to look at

4 this list. And I want to the Fourth to look at Mr. Moore to

5 see that he has been inappropriately included on this list

6 when he never should have been. By the way, he's not on the

7 list of 28 that came out last week.

8 Having said all of that, I'm going to take his

9 plea at this time.

10 Allen Moore, raise your right hand.

11 (Defendant sworn).

12 THE DEFENDANT: Yes, sir.

13 THE COURT: I'll let you make a record when I'm

14 done.

15 MS. POGUE: It will be very brief.

16 THE COURT: Do you understand that you have a

17 right to maintain your innocence and you don't have to admit

18 to anything.

19 Is it your understanding, sir, that you could have

20 your witnesses come up here where Deputy Mahone is sitting

21 and your lawyer can call witnesses on your own behalf and

22 the prosecutor would call witnesses and they would sit up

23 there in that same chair and the prosecutor would call those

24 witnesses and then your lawyer could cross-examine those

25 witnesses?
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1 THE DEFENDANT: Yes, sir.

2 THE COURT: Do you understand your lawyer could

3 compel witnesses on your own behalf?

4 THE DEFENDANT: Yes, sir.

5 THE COURT: Do you understand the state attorney's

6 office, that they have the burden of proving this VOP in an

7 evidentiary hearing, like a minitrial, and that they have

8 that burden of proof and you don't have to prove anything.

9 Do you understand that?

10 THE DEFENDANT: Yes, sir.

11 THE COURT: Is it your decision, sir, that you

12 want to admit to the VOP in both these cases 14010277CF10A

13 and 14004619CF10A. That's your decision, sir?

14 THE DEFENDANT: Yes, sir.

15 THE COURT: Do you want to change your plea from

16 the denial before to an admission today right now as we

17 speak?

18 THE DEFENDANT: Yes, sir.

19 THE COURT: Because you feel that's your best

20 interests to do that, sir?

21 THE DEFENDANT: Yes, sir.

22 THE COURT: Are you satisfied with the advice and

23 counsel of Mr. Perez, your lawyer?

24 THE DEFENDANT: Absolutely.

25 THE COURT: He has done a great job for you.
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1 Are you under the influence of any drugs, alcohol,

2 or prescription medication? Anything in the jail right now

3 that would cause you to have an inability to completely

4 understand what you are doing right now?

5 THE DEFENDANT: No, sir.

6 THE COURT: Are you under the care of a

7 psychiatrist or psychologist or any mental health diagnosis

8 or affliction that would cloud your thinking?

9 THE DEFENDANT: No, sir.

10 THE COURT: Do you have an absolute clarity of

11 thought right now?

12 THE DEFENDANT: Yes, sir.

13 THE COURT: Do you understand that the

14 negotiations between Mr. Perez, your lawyer and Ms. Pogue,

15 your prosecutor, are that you would be sentenced to an

16 adjudication.

17 You would be adjudicated on both of these cases

18 and sentenced to jail for 270 days on each case, and those

19 jail sentences would run concurrent, one with the other. Do

20 you understand that?

21 THE DEFENDANT: Yes, sir.

22 THE COURT: Has anybody promised you or threatened

23 you or enticed you with anything else in order to get you to

24 change your denial to an admission today?

25 THE DEFENDANT: No, sir.
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1 THE COURT: Do you agree that you willfully and

2 substantially violate your probation by testing positive in

3 an urinalysis for marijuana, by not attending the House of

4 Hope evaluation, and by refusing to submit to an urinalysis

5 and failure to report. Do you agree with me?

6 THE DEFENDANT: Yes, sir.

7 THE COURT: That those are, in fact, willful and

8 substantial violations?

9 THE DEFENDANT: Yes, sir.

10 THE COURT: All three of those allegations are on

11 the warrant and that applies to both of your cases. So we

12 all in agreement on that?

13 THE DEFENDANT: Yes, sir.

14 THE COURT: Do you understand that if you are not

15 a U.S. citizen, that what you are doing here today could

16 result in your deportation? Do you understand that?

17 THE DEFENDANT: Yes, sir.

18 THE COURT: Do you want to go forward with your

19 admission?

20 THE DEFENDANT: Yes, sir.

21 THE COURT: And sometimes if you have a sexually

22 motivated offense in your background, you could end up going

23 to a DCF facility, whether it's prison or it might be jail,

24 if it's determined that you have a sexually-motivated

25 offense in your history under the Jimmy Ryce and the Jessica
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1 Lundsford. Is that a concern of yours?

2 THE DEFENDANT: No, sir.

3 THE COURT: Do you want to go forward with your

4 admission then?

5 THE DEFENDANT: Yes, sir.

6 THE COURT: Do you understand that you will score

7 higher in life? If you are ever charged in the future down

8 the road, you will score higher as a result of what is going

9 on here today --

10 THE DEFENDANT: Yes, sir.

11 THE COURT: -- by virtue of these sentences here

12 today?

13 THE DEFENDANT: Yes, sir.

14 THE COURT: You want to go forward with your

15 admission?

16 THE DEFENDANT: Yes, sir.

17 MR. PEREZ: Permission to approach?

18 THE COURT: I'm showing you your plea forms in

19 Case No. 14004619CF10A and 14010277CF10A, is that your

20 signature on the second page of both of these plea sheets?

21 THE DEFENDANT: Yes, sir.

22 THE COURT: I'm showing you both. Is that your

23 signature on both?

24 THE DEFENDANT: Yes, sir.

25 THE COURT: There's ten paragraphs that are
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1 identical on both of these violation of probation plea

2 sheets. They are verbatim, identical, but did you go over

3 all ten of those paragraphs with your lawyer, Mr. Perez, and

4 you understood every one of these rights and all these

5 promises and representations that you are making in all ten

6 of these paragraphs?

7 THE DEFENDANT: Yes, sir, I did.

8 THE COURT: Do you agree that you are representing

9 things truthfully in all ten of these paragraphs that speak

10 to representations and assurances that you are making?

11 THE DEFENDANT: Yes, sir.

12 THE COURT: Any constitutional rights that are

13 memorialized in these ten paragraphs, as I discussed with

14 you before, about your right to an evidentiary hearing, the

15 right to confront witnesses against you and your right to

16 compel witnesses on your own behalf and all of these

17 other rights that are memorialized on both of these plea

18 sheets, you are giving up all of these rights and you are

19 assuring me again that it's all accurate, what is being

20 signed by you, in order to accept this negotiated resolution 4

21 by Mr. Perez, your lawyer and Ms. Pogue, your prosecutor?

22 THE DEFENDANT: Yes, sir.

23 THE COURT: Is this what you want to do, sir?

24 THE DEFENDANT: Yes, sir.

25 THE COURT: I find you to be alert and
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1 intelligent. I find that you understand the nature and

2 consequences of your admissions to your violations of

3 probation.

4 I find that you are admissions in both cases your

5 cases, 14010277CF10A and 14004619CF10A, I find that your

6 admissions to violating your probation on both of these

7 cases are freely, voluntarily, knowingly and intelligently

8 entered.

9 I find that your satisfied with the advice of

10 counsel, Mr. Perez, your lawyer, in both cases. I find they

11 are, in fact, willful and substantial violations pursuant to

12 that warrant in all three of those allegations that you and

13 I went over and you agreed that you did, in fact, willfully

14 and substantially violate in all three respects.

15 Therefore, I accept your admissions that you

16 violated your probation in both your cases. I'm going to

17 honor the negotiations worked out between your lawyer, Mr.

18 Perez and Ms. Pogue, your prosecutor.

19 I'm going to sentence you accordingly: You are

20 adjudicated on both cases and all counts, and your sentence

21 is concurrent on both cases 270 days Broward County Jail,

22 credit for any time served. You have 30 days within which

23 to appeal the legality of these concurrent sentences.

24 And before Ms. Pogue makes more of a record on

25 behalf of the state is there anything further that we need
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1 to take up with Mr. Moore before Ms. Pogue recites some of

2 her concerns on the record?

3 MR. PEREZ: Nothing from the defense.

4 THE COURT: You have 30 days within which to

5 appeal the legality of this sentence, otherwise you have

6 waived any appellate rights that you otherwise enjoy, Mr.

7 Moore.

8 Ms. Pogue, you wanted add some more things on the

9 record?

10 MS. POGUE: Judge, I just wanted to incorporate

11 everything that I already stated to Your Honor on the record

12 previously when we discussed the matter.

13 Our concern is the jurisdiction for better or for

14 worse. Whatever is on the list is in the appellate world.

15 That's all.

16 THE COURT: It's okay. I rather you restate it,

17 if you don't mind. Whatever your concerns are, they are

18 legitimate. I know you are a prosecutor of integrity. I

19 was impressed with you since you got here.

20 I know you have valid concerns and you are trying

21 to show quintessential respect to the Fourth District Court

22 of Appeal's rulings to date, even though you perhaps deemed

23 it as a changing list that goes from hundreds down to 28,

24 still even a shortened list was a list that the AG provided.

25 The Fourth has not yet ruled on the abbreviated shortened

APEX REPORTING GROUP



Page 23

1 list of 28.

2 Therefore, it begs the question what happened to

3 those other few hundred that were previously stayed.

4 There's no order --

5 MS. POGUE: They are still stayed. I don't think

6 that the shortening of the list has been a ruling on whether

7 or not those cases are -- whatever is going to happen with

8 them, whether the recusal happens or not.

9 They have asked for clarification from us. They

10 have asked for different kinds of lists multiple times.

11 Why? I don't know what their purpose is. I think

12 only they know why they want to know this information in

13 making a decision.

14 It is really not our position, Judge. We don't

15 have a position on this.

16 Really it would be the AG's office who would take

17 a position because they are dealing with the appeal. We are

18 not dealing with the appeal.

19 THE COURT: I agree with you. You couldn't have

20 said it better. I agree with you.

21 I personally differentiate between your office and

22 the AG's office. Not just that the AG's office is handling

23 the appeal. I don't believe anybody in your office would

24 have put together a list of hundreds of cases that were

25 pending sentencing would have misled the Fourth DCA.
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1 I know your office. I used to work in your

2 office, and I know my prosecutors in this courtroom. You

3 guys are all very fair and people of integrity. I don't

4 believe you ever would have put together a list that

5 included hundreds of people that had maintained not guilty

6 pleas.

7 You would not have put them on a list and sent

8 that to the Fourth District Court of Appeal saying these

9 cases are pending sentencing. Those cases are pending

10 acquittal.

11 I think the AG's office in this case -- I don't

12 want to label the whole office -- I'm saying this particular

13 AG, Heide Betancourt, the one who actually filed this list,

14 she put together a list of a couple hundred cases, people

15 like Mr. Moore, who maintained their not guilty plea, who

16 were never ever were facing state prison in terms of the

17 guideline computation. They were discretionary with the

18 Court.

19 And both sides agree that many people were trying

20 to plead guilty. They are trying to work out their cases.

21 For months now we are sitting on hundreds of cases, perhaps

22 as many as 50, 60 or 70 at this point. And they are trying

23 to plead and they are discretionary.

24 And their lawyers have stood up here next to you,

25 and everybody is on the same page, and they are asking me to
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1 take their plea and I can't take their pleas because their

2 cases are on the list. And meantime they have never plead

3 guilty and they are still maintaining their not guilty plea.

4 Their cases are discretionary with the Court so I

5 think the Fourth District Court of Appeal would be very

6 helpful in clarifying further -- in other words, this Court

7 should be able to take the pleas of those people whole are

8 languishing in custody and there are victims out there that

9 want closure.

10 There are victims that want restitution. There

11 are victims that are hurting as a result. There are

12 witnesses being jerked around to come to court every couple

13 of weeks to come to court.

14 Meanwhile, there needs to be closure on those

15 cases for those witnesses, for those victims, and defendants

16 shouldn't languish in custody when their lawyers have

17 already worked out a plea with your office that is

18 discretionary, that requires no downward departure and so

19 this court needs to be able to accept those pleas.

20 The Fourth DCA has been mislead by this particular

21 AG into believing that those cases are pending sentencing

22 when they are not pending sentencing.

23 So, I do seek the same clarification. This stay

24 has to be confined until they rule to those cases that are

25 truly pending sentencing, meaning a PSI has been ordered, or
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1 a jury has convicted somebody, and sentencing is actually

2 imminent and there's been a plea of guilty and a downward

3 departure motion has, in fact, already been filed.

4 Now that case, yes, that's on that list of

5 abbreviated cases that's been abbreviated down to 28.

6 I understand that and pending a ruling from the

7 Fourth, I accept that, but any of these other cases like Mr.

8 Moore's have no business whatsoever being disingenuously

9 included among that abbreviated list.

10 That's my position and I welcome both of you to

11 put more on the record, if you like to. I'm done.

12 Again, sir, you have 30 days within which to

13 appeal the legality of your sentence. Other than that you

14 have waived all appellate rights, like I told you before.

15 I wish you all the best with your life, sir.

16 Ms. Pogue, you can add anything you would like for

17 the record.

18 MS. POGUE: Again, Judge, our position is that we

19 don't have a position. The only thing I would add is that

20 obviously the law is not black and white. That's why we

21 have an appellate court.

22 I know the AG's office can speak for themselves as

23 to what cases were attached to the list and why they were

24 and what the allegations of the motion were.

25 Again, even without having a position we do think
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1 there's no jurisdiction because those cases are for better

2 or worse up at the Fourth right now.

3 THE COURT: I thank you profusely and if you would

4 kindly order this transcript. Thank you.

5 MS. POGUE: We will be ordering the transcript.

6 THE COURT: Mr. Boszilkov, it is great to have you

7 present with us this morning as well.

8 I wish you all the best, Mr. Moore.

9 (Proceedings concluded at 1:00 p.m.)
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1 WEDNESDAY, AUGUST 12, 2015, 10:47, A.M.

2 THE COURT: Here comes Mr. Silvershein. Do you

3 wish to be the recipient of the wonderful news?

4 MR. GELIN: The judge was telling everybody that

5 he believes that these agreed pleas or people are

6 discretionary and I think could be set before Judge Bidwill

7 because the order now states it's Judge Contini,

8 specifically, not FG.

9 THE COURT: Take a look at those orders,

10 Mr. Silvershein, we got a number of them in his hand. Even

11 though the orders speak to individually-named defendants, I

12 think we are still waiting for one or two more orders.

13 MR. SILVERSHEIN: There were eight orders that

14 were signed.

15 THE COURT: I think the ones that you are holding

16 there that were signed speak to be individually-named

17 defendants, but there's language in the orders that speak to

18 another circuit court judge having the ability to resolve

19 some of the agreed pleas.

20 MR. SILVERSHEIN: No, it doesn't. It talks

21 about orders. It doesn't talk about files. It talks about

22 orders.

23 THE COURT: So, get together all of you because

24 the Fourth DCA is going out of their way in all of these

25 orders to say that the stay does not speak to the circuit

APEX REPORTING GROUP



Page 3

1 court generally. Only to me as the acting judge, only

2 Contini is precluded from acting on any of the cases in the

3 stay.

4 They further define stay to say it doesn't speak .

5 to the circuit generally, meaning Judge Bidwill can take any

6 of these agreed-upon pleas and that's the position of the

7 Fourth.

8 MR. SILVERSHEIN: I unfortunately disagree with

9 the Court.

10 THE COURT: It's okay.

11 MR. SILVERSHEIN: I have the whole Stamper -- we

12 just need the main case, which is the 4D15-370.

13 Actually, this was Regional Counsel's motion to

14 clarify is my understanding.

15 THE COURT: If you look at the language, it says

16 the stay speaks to just the acting judge meaning myself.

17 MR. SILVERSHEIN: What it says is they are not

18 modifying their June 10th order, which means that those

19 cases are stayed.

20 It's only granted to the extent that judges other

21 than you can consider from entering orders in the cases.

22 Now, I'm looking at the whole Stamper case. I understand

23 that you have individual cases.

24 THE COURT: I'm looking -- if you could -- thank

25 you, Mr. Silvershein.
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1 MR. SILVERSHEIN: I've given a copy to Ms. Singer.

2 I didn't mean to interrupt your proceedings.

3 THE COURT: I agree, Mr. Silvershein. I'm looking

4 at what you are looking at.

5 This is what it says, "We decline to modify our

6 prior order but clarify that the stay imposed on the cases

7 "pending sentencing" applies only to the judge at issue,

8 that's myself, from acting.

9 "The stay does not deprive the circuit court of

10 jurisdiction or prevent other circuit court judges, i.e.

11 Judge Bidwill from entering orders in cases at issue.

12 Having said that -- and take up to the Fourth,

13 again, if you like -- "Any case in FG division, any case

14 that was previously listed on any AG list, any stay list,

15 now can be resolved by Judge Bidwill or any other circuit

16 judge, notwithstanding anybody's argument to the contrary."

17 I've talked to Judge Bidwill and he is willing to

18 take those because according to the Fourth, "It is very,

19 very clear, only the acting judge, Contini, is precluded

20 from resolving those cases or acting as a quote "acting

21 judge" from acting, but they go out of their way to say "the

22 stay does not deprive the circuit court of jurisdiction or

23 prevent other circuit court judges from entering orders in

24 the cases at issue."

25 So, especially all the 50, 60 or 70 agreed-upon
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1 pleas that we have right now, that we keep resetting every

2 week or two, where everybody is in agreement that it's

3 discretionary, that they are not even scoring Florida State

4 Prison, that there's no downward departure motion filed.

5 MR. SILVERSHEIN: The problem is judge --

6 THE COURT: They were never pending sentencing.

7 They were pending acquittal.

8 MR. SILVERSHEIN: No, Judge, I disagree.

9 THE COURT: I'm going to speak and hold you in

10 contempt if you interrupt me again, Mr. Silvershein.

11 MR. SILVERSHEIN: You are commenting on what you

12 can't comment on.

13 THE COURT: I'm going to let you speak. I'm going

14 to let you speak when I'm done.

15 All these cases that were disingenuously listed by

16 the attorney general, not by your office, by the attorney

17 general's office, listing cases where the people have always

18 maintained their not guilty plea. They were

19 presumed innocent. They are pending acquittal as much as

20 they are pending sentencing.

21 And for the AG to have taken and hijacked all

22 those cases where people have plead not guilty, where they

23 never changed their plea from not guilty to guilty, they

24 were never pending sentencing. They were

25 disingenuously included on a master list of hundreds of
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1 cases.

2 That's what the AG did in misleading and

3 perpetrating and a fraud on the Fourth DCA.

4 Now all those cases that were erroneously put on

5 their list -- actually, deliberately, put on the AG's list

6 and then sent to the Fourth DCA and misrepresenting to the

7 Fourth DCA that those cases were pending sentencing. They

8 were not pending sentencing.

9 Now, the Fourth DCA last week said "pending

10 sentencing." They put quotes around it. They actually

11 defined what pending sentencing meant.

12 They ordered the state to come up with a real list

13 of those cases that are really pending sentencing. Those

14 cases for which a downward departure motion has been filed.

15 The AG listed only 28. Those are the cases pending

16 sentencing.

17 Now, even as to those, what are they saying today?

18 The Fourth DCA is saying today as to either list, "Any other

19 circuit court judge except for Contini can resolve those,"

20 and if you have a dispute with what I'm saying, take it up

21 to the Fourth, seek a further clarification if you like.

22 But how many times are they supposed to clarify

23 for you that "pending sentencing" means somebody has been

24 convicted by a jury or they decided to plead guilty, we

25 ordered the PSI, their sentencing date is set out a few
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1 weeks, they score prison, a downward departure motion has

2 been filed. A downward departure motion has been filed.

3 That is a person, quote, "pending sentencing." That's the

4 list of 28.

5 Even on those, Mr. Silvershein, even on those,

6 Judge Bidwill can take those pleas. Any other circuit court

7 judge can take those pleas according to this order that you

8 just handed me.

9 Now, if you dispute what I'm saying, go to the

10 Fourth and seek further clarification. I don't know why we

11 would need further clarification when they just clarified it

12 for all of us now.

13 Go ahead, Mr. Silvershein. I told you I would let

14 you speak.

15 MR. SILVERSHEIN: I respectfully disagree with you

16 as to your interpretation, number one.

17 Number two, I think it's improper for you to

18 comment on these cases. You are essentially ruling on these

19 cases.

20 THE COURT: I'm not.

21 MR. SILVERSHEIN: You are ruling on these cases

22 and giving your opinion when the Fourth says you are not to

23 be handling these cases.

24 THE COURT: I'm not giving my opinion at all. If

25 I give my opinion on the petition of writ of prohibition,
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1 you are right. I'm not giving my opinion on a petition of

2 writ of prohibition at all.

3 I'm telling you about the list itself, the list of

4 cases that, not your office, to the credit of your office,

5 your office did not put together that list?

6 MR. SILVERSHEIN: We did.

7 THE COURT: Okay. Are you telling me that you,

8 Joel Silvershein, participated --

9 MR. SILVERSHEIN: Our office assisted in creating

10 that list.

11 THE COURT: Your office is co-complicit with Heide

12 Betancourt of the AG's office in putting together a list

13 of --

14 MR. SILVERSHEIN: Are you accusing us of acting

15 disingenuously?

16 THE COURT: I am not accusing you of

17 disingenuously misleading the Fourth DCA. Are you telling

18 me that your office put together --

19 MR. SILVERSHEIN: You have used the word

20 disingenuously.

21 THE COURT: Are you telling me that your

22 office put together a list of hundreds of cases where people

23 have maintained their not guilty plea, they are presumed

24 innocent and you hijacked those cases and those --

25 MR. SILVERSHEIN: I think it's improper --
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1 THE COURT: -- hijack those cases numbers, and

2 hijack those cases numbers, and travel over their bones, and

3 you are actually putting people who were presumed innocent,

4 you are putting their cases on a list of cases pending

5 sentencing? Is that what you did?

6 MR. SILVERSHEIN: Judge, I think it's improper.

7 THE COURT: Did you do that, Mr. Silvershein? Did

8 you put together that list of people pending sentencing?

9 MR. SILVERSHEIN: Our office --

10 THE COURT: -- people who have maintained their

11 not guilty plea -- did you put those cases, Mr. Silvershein?

12 "Yes" or "no." Did you put them on a list of cases pending

13 sentencing? Answer the question.

14 MR. SILVERSHEIN: We created a list based on the

15 order of the Fourth DCA and the attorney general.

16 THE COURT: You disingenuously mislead --

17 MR. SILVERSHEIN: We didn't disingenuously do

18 anything. We didn't disingenuously do anything do

19 one particular thing.

20 THE COURT: Mr. Silvershein, you, Mr. Silvershein,

21 you are telling me that you are admitting that you

22 participated with the AG in coming up with a list of

23 people that are presumed innocent, presumed innocent, have

24 maintained their not guilty pleas, have never changed their

25 plea from not guilty, you put them on a list of cases
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1 pending sentencing? Did you do that? Answer the question.

2 MR. SILVERSHEIN: Judge, it's improper.

3 THE COURT: Leave the courtroom. If you are not

4 going to answer the question, leave the courtroom.

5 MR. SILVERSHEIN: Fine, Judge.

6 THE COURT: Leave the courtroom. Leave the

7 courtroom. I'm going to give you one last chance. Answer

8 the question.

9 Did you put those cases, did you, personally

10 assist Heide Betancourt, the AG, in putting presumed

11 innocent not guilty defendants who maintained their not

12 guilty pleas, did you put their names on that list of cases

13 pending sentencing? "Yes" or "no."

14 MR. SILVERSHEIN: Look, Judge, I'm sorry.

15 THE COURT: Are you afraid to answer the question?

16 MR. SILVERSHEIN: No, I'm not.

17 THE COURT: Answer the question. Did you do that?

18 MR. SILVERSHEIN: Why do you keep pushing me on

19 these issues --

20 THE COURT: Escort this gentleman out of the

21 courtroom please.

22 MR. SILVERSHEIN: Judge, I'll walk.

23 THE COURT: If you are not going to obey this

24 Court's order, I'm ordering you to answer the question.

25 MR. SILVERSHEIN: Judge, you can't order me to
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1 answer the question. The answer is "yes." I assisted.

2 THE COURT: Thank you for being honest. Thank

3 you. Thank you. You are excused.

4 MR. SILVERSHEIN: However, am I allowed to address

5 the Court?

6 THE COURT: You are excused. You·are excused,

7 Mr. Silvershein.

8 MR. GELIN: I ask that this transcript be ordered.

9 THE COURT: I have no idea what that mumbling was

10 all about.

11 * * * * * * * * *

12 MR. GELIN: Mr. Dampman has a court date tomorrow.

13 We put him on in the hopes that you would have some

14 clarification from the Fourth which obviously came down

15 today. That's wonderful.

16 However, what I'll ask to do is to delete the

17 hearing today, keep him on for tomorrow, but in the meantime

18 call Judge Bidwill's office to see if I can get him on the

19 docket and report back tomorrow and tell you what's going

20 on.

21 While Mr. Boszilkov is here as well, I'm going to

22 tell Mr. Boszilkov, for the record, I'll be setting

23 Mr. Byron Woods on Judge Bidwill's docket because that is

24 agreed.

25 On this case before the court, Mr. Dampman, it's
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1 Ms. Diaz's case. I'm sure that she's objecting but we'll

2 take care of it with Judge Bidwill.

3 (Proceedings concluded at 10:59 a.m.)
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